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ATLANTA REGIO NAL DISTRIBUTIO N CENTER, ET AL.;
RIVER CITY DISTRIBUTIO N CENTER

Re q ue s t for Pre q ualification

D e cis ion

Four sm all bus ine s s e s 1 w h ich  h ave  m ail transport e q uipm e nt (“M TE”) w are h ous ing
contracts  w ith  th e  Postal Se rvice  w h o are  re pre s e nte d by com m on couns el and
anoth e r such  contractor, Rive r City Distribution Ce nte r, M e m ph is , TN, (Rive r City)
s e parate ly prote s t various  aspe cts  of th e  Postal Se rvice ’s  pre q ualification of
offe rors  to provide  s e rvice s  at a national ne tw ork  of M ail Transport Eq uipm e nt
Se rvice  Ce nte rs  (“M TESCs”).

                                                       
1 In alph abe tical orde r:  Atlanta Re gional D istribution Ce nte r, Stone  M ountain, GA; Im e s on
D istribution Ce nte r, Jack sonville , FL; RAM  III D istribution, Nas h ville , TN; and South s h ore
Ente rpris e s , St. Jos e ph , M O .  Te rm inal W are h ous e , Eagan, M N, a fifth  m e m be r of th e  group,
w ith dre w  in th e  cours e  of th e  prote s t.  Couns el’s  late r subm is s ions  in th e  cours e  of th e  prote s t re fe r
to th e  group as  “th e  coalition,” and w e  adopt th at te rm .

D IGEST

Prote s t against various  aspe cts  of re q ue s t for pre q ualification state m e nts
for m ail transportation e q uipm e nt s e rvice  ce nte rs  is  d enie d.  No prote s te r
h as  standing to ch alle nge  CBD notice ’s  financial re s pons ibility standard
and grouping of ce nte rs  into cluste rs , re s e rvation of large s t cluste r for
noncom pe titive  aw ard to e xpe rie nce d incum be nt contractor, and re fusal
to e xte nd tim e  for th e  s ubm is s ion of state m e nts  w e re  re asonable .
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M TE include s  ite m s  s uch  as  m ail bags , trays, palle ts , and containe rs  (large r
de vice s  w h ich  can h old m ail bags , trays, or large r pie ce s  of m ail).  A MTESC is  a
contractor-run facility at w h ich  M TE is  inspe cte d, re paire d as  ne e de d, and
w are h ous e d for de live ry on re q ue s t.  A pilot M TESC w as  e s tablis h e d in
Gre e nsboro, NC, in 19 9 2 w h e n a contract w as  aw arde d to Ne w  Bre e d Le as ing
Corporation (“Ne w  Bre e d”) follow ing a com pe tition.  Ne w  Bre e d re ce ive d
continue s  to provide  s e rvice  at Gre e nsboro unde r a contract e xpiring in 19 9 9 .

In 19 9 6, th e  Postal Se rvice  s ough t source s  to be  q ualifie d to ope rate  a ne tw ork  of
M TESCs .  Th e  M ay 28, 19 9 6, CBD notice  announcing th e  pre q ualification include d
th e  follow ing:

Th e  Postal Se rvice  h as  . . . com e  to th e  conclus ion th at s eparate  facilitie s
ne e d to be  e s tablis h e d and a ne tw ork  form e d to e nsure  th at ade q uate ,
tim ely, and h igh  q uality MTE is  available  to USPS Proce s s ing and
Distribution Ce nte rs , Bulk  M ail Ce nte rs , and th e ir custom e rs . . . .  A total
of 22 s ite s  w ill form  th e  ne tw ork .  Th e  facilitie s , plant e q uipm e nt,
re place m e nt parts , and transportation w ill be  provide d by th e  Postal
Se rvice . . . .  Contractors  w ill be  re q uire d to staff and e fficie ntly ope rate
th e  MTESCs in accordance  w ith  th e  re q uire m e nts  of th e  Postal Se rvice . .
. .

Com panie s  s e e k ing to be  pre -q ualifie d m ust h ave  sufficie nt e xpe rie nce
and financial capability to ope rate d th re e  (3) MTESCs locate d in diffe re nt
ge ograph ical are as  of th e  Untie d State s  . . . .  Com panie s  m ust h ave
pe rform e d s im ilar w ork  continuously for th e  past five  ye ars .  In addition,
com panie s  m ust h ave  th e  financial capability to support $25-$30 m illion
annual revenue s  to be  cons ide re d for pre -q ualification. . . .

Th e  Postal Se rvice  is  pre -q ualifying supplie rs  so th at only an ade q uate
num be r of th e  be st q ualifie d supplie rs  are  available  to com pe te  for future
contract(s).

(Paragraph ing adde d.)

A 24-page  Pre -Qualification Re q ue s t Docum e nt provide d furth e r inform ation about
th e  propos e d ne tw ork  and dire cte d th e  conte nt of th e  pre -q ualification re q ue s ts .
An attach m e nt ide ntifie d th e  21 s ite s  in addition to Gre e nsboro and as s igne d th e m
to cluste rs  of th re e  as  follow s :

Cluste r 1 Springfield, MA
Ph iladelph ia, PA
Long Island, NY

Cluste r 2 Pittsburgh , PA
W as h ington, DC
Detroit, MI
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Cluste r 3 Cincinnati, O H
Atlanta, GA
Jack sonville , FL

Cluste r 4 D enve r, CO
Kansas  City, M O
St. Louis , M O

Cluste r 5 Dallas, TX
De s  Moine s , IA
M em ph is , TN

Cluste r 6 Se attle , W A
M inne apolis , MN
San Francisco, CA

Cluste r 7 Los Angele s , CA
Ch icago, IL
Secaucus, NJ

Cluste r 7’s  total anticipate d staffing is  approxim ate ly 1.5 tim e s  large r th an th at of
th e  ne xt large s t cluste r, and about 1.8 tim e s  large r th an th e  ave rage  s taffing of
th e  re m aining s ix cluste rs .  Cluste r 7 also diffe rs  from  th e  oth e r cluste rs  in th at
e ach  ce nte r in th at cluste r w ould re pair m ailbags; th e  ce nte rs  in th e  oth e r cluste rs
w ould inspe ct m ailbags  and dispatch  th os e  ne e ding re pair to a cluste r 7 ce nte r.
Cluste r 7 w as  to be  th e  first cluste r activate d, in Nove m be r, 19 9 6 (Ne w  Je rs e y);
January 19 9 7 (Los  Ange le s ); and Fe bruary, 19 9 7 (Ch icago).  Ch icago, Los  Angle s ,
and Se caucus  are  th e  large s t, th ird large s t, and fifth  large s t ce nte rs , re s pe ctive ly,
m e asure d in te rm s  of anticipate d staffing.

Firm s  s e e k ing pre q ualification w e re  advis e d:  “You m ay e xpre s s  inte re s t in a
m axim um  of tw o cluste rs .  H ow e ve r, in th e  e ve nt th at a solicitation is  is s ue d, you
w ill not be  lim ite d to th os e  s ite s  you h ave  s ele cte d to satisfy th is  re q ue s t.”

Th e  pre q ualification pack age  w as  s e nt to 105 firm s , including re s ponde nts  to th e
CBD announce m e nt and additional firm s  ide ntifie d by th e  Postal Se rvice .  None  of
th e  prote s te rs  re ce ive d th e  pack age . Tw e nty-four firm s  subm itte d pre q ualification
state m e nts .

Th e  follow ing notice  appe are d in th e  Com m e rce  Bus ine s s  Daily for July 3, 19 9 6:

M  - NONCOMPETITIVE CONTRACT FOR LOGISTICAL SUPPORT AND
OPERATION AND MANAGEMENT OF TH REE NEW LY ESTABLISH ED
POSTAL SERVICE FACILITIES W H ICH  W ILL BE USED FOR TH E
PURPOSE OF PROCESSING MAIL TRANSPORT EQUIPMENT . . . .

Th e  Postal Se rvice  anticipate s  ne gotiating w ith  Ne w  Bre e d Leas ing of
Gre e nsboro, NC, for th e  ope ration of th re e  (3) Mail Transport Eq uipm e nt
Se rvice  Ce nte rs  (MTESC) and logistical support for all ope rations  s ite s .
Th e  ope ration of e igh te e n (18) of th e s e  additional s ite s  w ill be  procure d
com pe titively. . . .  Th e  Postal Se rvice  is  curre ntly conducting a Source s
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Sough t/Supplie r Pre q ualification proce s s  for th e  ope ration and
m anage m e nt of th e  18 [MTESCs] w h ich  w ill not be  aw arde d to Ne w
Bre e d.  Se e  CPD notice  unde r class ification M , May 24, 19 9 6. . . . [2]

No docum e ntation supporting a noncom pe titive  aw ard e xiste d w h e n th e  CBD
notice  w as  publis h e d,.  Re com m e ndations  for noncom pe titive  procure m e nt w e re
subs e q ue ntly pre pare d on August 30, 19 9 6 (approve d Se pte m be r 11, 19 9 6), and
on April 16, 19 9 7 (approve d May 1, 19 9 7).  Both  provide d justifications bas e d on
Pub. 41 4.4.2.a. 1 (th e  e xiste nce  of only one  s ource  capable  of m e e ting postal
re q uire m e nts) and 4.4.2.a. 6 (com pe titive  purch as ing not in th e  inte re s t of th e
Postal Se rvice ).

Sixte e n firm s  h ad be e n found te ch nically q ualifie d by Se pte m be r, 19 9 6; th e y w e re
as k e d to subm it additional inform ation about th e ir financial capability.  Eve ntually,
all s ixte e n firm s  w e re  pre q ualifie d.  Th e y w e re  s o advis e d by le tte rs  in D e ce m be r;
a CBD notice  ide ntifying th e  firm s  w as  publis h e d on January 31, 19 9 7.

D e s pite  th e  pre q ualification docum e nt’s  advice  th at aw ards  w ould com m e nce  in
Nove m be r, 19 9 6, no aw ards  h ad occurre d w h e n, in conne ction w ith  a July 30,
                                                       
2 Follow ing publication of th e  July, 19 9 6, notice , DDD  Com pany, a participant in th e  19 9 6
pre q ualification, prote s te d to th e  contracting office r “th e  noncom pe titive  aw ard of th re e  M ail
Transport Eq uipm e nt Se rvice  Ce nte rs  to Ne w  Bre e d Le as ing.”

Th e  contracting office r’s  re ply state d, in part:

Th e  Com m e rce  Bus ine s s  Daily provide d th at th e  Postal Se rvice [] anticipate s
ne gotiating w ith  Ne w  Bre e d.  H ow eve r, no contract h as  be e n aw arde d and th e re fore
your prote s t is  pre m ature .  If a contract is  aw arde d, you w ill be  notifie d.

* * *

Your prote s t is  cons ide re d to be  w ith out m e rit and is  th e re fore  de nie d.

DDD Com pany did not subm it a furth e r prote s t for th e  Ge ne ral Couns el’s  cons ide ration as  th e
prote s t re gulation allow e d.

In 19 9 6, prote s ts  w e re  gove rne d by s e ction 4.6 of th e  Procure m e nt M anual (Pub. 41); 4.6.4 e .
provide d:

If a prote s t h as  be e n file d initially w ith  th e  contracting office r, any subs e q ue nt
prote s t to th e  Ge ne ral Couns el re ce ive d w ith in te n w ork ing days  of th e  prote s te r’s
[notice  of] initial adve rs e  action by th e  contracting office r w ill be  cons ide re d [if th e
initial prote s t w as  tim ely].

(Prote s ts  are  now  gove rne d by s e ction 3.6 of th e  Purch as ing M anual (Purch . M an.).)

DDD did not subm it a subs e q ue nt prote s t.
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19 9 7, m e e ting w ith  group of incum be nt M TE w are h ous e  contractors  w h ich
include d all of th e  prote s te rs  h e re , th e  Postal Se rvice  announce d its  inte ntion to
conduct a s e cond round of pre q ualification.

A CBD notice  date d August 4, an Invitation to Pre q ualify date d August 1 w ith  an
accom panying “Pre q ualification Re q ue s t/Crite ria,” and a July 30 State m e nt of
W ork  w e re  s im ilar to th e  docum e nts  us e d in th e  first pre q ualification in th at th e y
re q uire d $25 - $35 m illion in annual re ve nue s , re q uire d prospe ctive  s ource s  to be
able  to ope rate  at le ast 3 M TESCs , and lim ite d e xpre s s ions  of inte re s t to tw o
cluste rs  w ith out lim iting subs e q ue nt re s pons e s  to individual solicitations .  Th e
docum e nts diffe re d from  th os e  of th e  first pre q ualification in no longe r stating th at
th e  Postal Se rvice  w ould supply facilitie s  and plant e q uipm e nt, w h ich  be cam e  th e
contractor’s  re s pons ibility, and in providing a longe r tim e  for facility activation
afte r aw ard. W h ile  th e  docum e nts  include d inform ation conce rning e ach  of th e  22
e xisting or propos e d ce nte rs , including Gre e nsboro, Los  Angle s , Ch icago, and
Se caucus , th e  listing of cluste rs  for w h ich  s upplie rs  w e re  to indicate  th e ir inte re s t
include d only cluste rs  1 th rough  6, and not cluste r 7.  Pre q ualification state m e nts
w e re  re q ue s te d by August 25.

By le tte r date d August 6, couns el for th e  coalition prote s te d to th e  contracting
office r th e  te rm s  of th e  s e cond pre q ualification docum e nt, conte nding th at th e
cluste rs  w e re  arbitrarily de s ignate d;3 th at th e  cluste rs  constitute  “unne ce s s ary
bundling”; th at th e ir purpos e  could be  m e t by le s s  re s trictive  m e ans  and th at th e
re q uire m e nt unne ce s s arily incre as e s  postal costs; and th at th e  proh ibition of
s ingle -s ite  bidding and th e  $25 - $35 m illion financial re q uire m e nt unne ce s s arily
re s tricts  sm all bus ine s s  participation and ove rstate s  th e  Postal Se rvice ’s  ne e ds .  By
le tte r date d August 20, th e  contracting office r de nie d th e  coalition’s  prote s t as
obviously w ith out m e rit.

By le tte r date d August 5, re ce ive d on August 12, Rive r City also prote s te d to th e
contracting office r.  Its  prote s t rais e d tw o points :  First, it obje cte d to th e  lim ite d
tim e  provide d for th e  s ubm is s ion of pre q ualification inform ation, noting th at m ore
tim e  h ad be e n provide d in th e  first re q ue s t for pre q ualification.  Se cond, lik e  th e
coalition’s  prote s t, it obje cte d to th e  cluste ring of s ite s .  By le tte r date d August
21, th e  contracting office r de nie d Rive r City’s  prote s t as  obviously w ith out m e rit.

O n August 14, Rive r City w rote  th e  contracting office r to re q ue s te d an e xte ns ion
of unspe cifie d le ngth  in th e  tim e  to re s pons e  to th e  pre q ualification re q ue s t, noting
both  th e  lim ite d tim e  initially provide d and th e  w ork  im pos e d on it by th e  Unite d
                                                       
3 In m ak ing th is  conte ntion, couns el focus e s  on cluste r 7, alth ough  th e  prote s t state s  “[I]t is  not
clear w h e th e r . . . Cluste r 7 is  s till available  for com pe titive  aw ard and/or w h e th e r [it] h as  previously
be e n aw arde d via som e  unannounce d sole  s ource  procure m e nt.”
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Parce l Se rvice  s trik e .4  Th e  contracting office r de nie d th e  re q ue s t in an August 18
le tte r.

Th e  coalition’s  prote s t to th is  office , date d August 25, w as  re ce ive d on th at date .
Rive r City’s  prote s t to th is  office , date d Se pte m be r 2, w as  re ce ive d on Se pte m be r
3.  Th e  s ubstance  of th e  prote s ts  is  s e t out afte r th e  follow ing discus s ion of
re late d e ve nts .

Rive r City and th e  m e m be rs  of th e  coalition oth e r th an Im e s on subm itte d
pre q ualification inform ation by th e  e s tablis h e d de adline .  In e arly Nove m be r th e
coalition m e m be rs  w h ich  s ubm itte d pre q ualification inform ation w e re  adde d to th e
pre q ualifie d list.  Rive r City w as  not pre q ualifie d.  Th e  re cord doe s  not contain a
full e xplanation w h y Im e s on ch os e  not to subm it pre q ualification inform ation or
w h y Rive r City w as  found not e ntitle d to pre q ualification.  H ow e ve r, it appe ars
th at any pe rce ive d inability to m e e t th e  CBD notice ’s  financial capability
re q uire m e nt w as  not th e  bas is  for Im e s on’s  ch oice ,5 and th at Rive r City w as
e xclude d on substantive  grounds  unre late d to any de ficie ncy w h ich  m igh t h ave
be e n im prove d or corre cte d h ad Rive r City h ad m ore  tim e  to m ak e  its  s ubm is s ion
and unre late d to th e  financial capability re q uire m e nt of th e  CBD notice .

By m e m orandum  date d Dece m be r 24, th is  office  w as  notifie d th at a contract h ad
be e n aw arde d to Ne w  Bre e d for th e  th re e  s ite s  in cluste r 7.6

Th e  coalition’s  prote s t re s tate d out th e  s ix “inte rre late d” grounds  containe d in its
pre vious  prote s t to th e  contracting office r and on additional ground.  Th e  prote s t
rais e d th e  follow ing spe cific conce rns :

—  Th e  $25-$30 m illion financial capability th re s h old is  unduly re s trictive .7

                                                       
4 A  strik e  against Unite d Parcel Se rvice  by th e  Inte rnational Broth e rh ood of Te am ste rs  h ad be gun on
August 4.  It continue d until August 20.

5 Spe cifically, th e  coalition’s  couns el argue d in a subm is s ion in th e  cours e  of th e  prote s t th at th e
financial re q uire m e nt in th e  CBD notice  m igh t h ave  dis s uade d a prospe ctive  offe ror from  s e e k ing
pre q ualification, but  did not re pre s e nt th at any m e m be r of th e  coalition w as  so dis s uade d.

6 Purch . M an. 3.6.5.a. provide s  th at w h e n a tim ely prote s t h as  be e n re ce ive d be fore  aw ard, “aw ard
m ay not be  m ade  until th e  m atte r h as  be e n re s olved, unle s s  th e  [Vice  Pre s ide nt, Purch as ing and
M ate rials] . . .  de te rm ine s  th at urge nt and com pelling circum stance s  w h ich  s ignificantly affe ct
inte re s ts  of th e  Unite d State s  Postal Se rvice  w ill not pe rm it w aiting for th e  de cis ion.”  W h e n such
an aw ard is  m ade , th e  contracting office r is  to notify th e  prote s te r, all inte re s te d partie s , and th is
office .

7 Re plying to th e  prote s t, th e  contracting office r as s e rts  th at th e  $25 - $35 m illion financial
capability figure  w as  inadve rte ntly include d in th e  s e cond CBD announce m e nt; and no offe ror w as
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—  Th e  s pe cific cluste rs  are  arbitrarily de s igne d as  to th e ir num be r (e .g., as
oppos e d to cluste rs  of sm alle r s ize ) and as  to th e ir com pos ition (e .g., as  to
th e  ide ntitie s  of th e  facilitie s  com pris ing particular cluste rs).

Cluste ring re s tricts  com pe tition by pre cluding th e  participation of
sm all bus ine s s e s  s uch  as  th e  prote s te rs , pre cluding th e  Postal Se rvice
from  th e  be ne fits  of th e s e  bus ine s s’s  low e r price s  and be tte r s e rvice .

Any ne e d m e t by th e  cluste rs  could be  accom plis h e d in le s s
re s trictive  w ays, s uch  as  lim itations  on aw ards  of contiguous  s ite s  to
th e  s am e  offe ror, oth e r re m e die s  for pe rce ive d is s ue s  s uch  as
“h oarding,” and provis ion for a cost e valuation factor re lating to
m ultiple  aw ards .

Cluste ring unne ce s s arily re s tricts  th e  participation of sm all, m inority-
ow ne d, and w om an-ow ne d bus ine s s e s .8

—  Th e  prote s t also obje cte d to th e  Postal Se rvice ’s decis ion not to aw ard
cluste r 7 com pe titive ly.

                                                                                                                                                                                  
elim inate d in e ith e r round be caus e  of a lack  of financial capability. As discus s e d above , no prote s te r
h as  be e n affe cte d by th is  e rror. Since  a prote s te r m ay prote s t only on its  ow n be h alf and lack s
standing as  an inte re s te d party to prote s t ge ne rally for on be h alf of anoth e r (Se e , e .g., C& M  Data
M anage m e nt Corporation - Re cons ide ration, Com p. Ge n. D ec. B-253245.3, Se pte m be r 16, 19 9 3,
9 3-2 CPD ¶  172), any is s ue  rais e d by th e s e  prote s te rs  conce rning th is  is s ue  is  m oot and ne e d not
be  furth e r addre s s e d.  Pitne y Bow e s , Inc., P.S. Prote s t No. 89 -22, July 7, 19 89 .

8 Th e  s tatus  of any of th e  coalition prote s te rs  as  m inority- or w om an-ow ne d is  not s h ow n on th is
re cord.
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Rive r City’s  prote s t rais e s  th re e  grounds , tw o of w h ich  ove rlap w ith  th e  coalition’s
prote s t:

—  Th e  financial capability re q uire m e nt is  unfair to sm all and m inority
bus ine s s e s .9

—  Th e  re q uire m e nt for cluste rs  is  also unfair to th e s e  e ntitie s  and unduly
favors  large r e ntitie s; th e re  is  no ope rational ne e d for cluste ring, and little , if
any, burde n w ould aris e  from  th e  aw ard of s ingle -s ite  contracts .

—  Rive r City’s  re q ue s t for a tim e  e xte ns ion s h ould h ave  be e n grante d.

Th e  contracting office r’s  state m e nt, h e r re s pons e  to th is  office ’s  re q ue s t for
furth e r inform ation, and a subs e q ue nt clarification re s ponde d to th e  prote s te rs’
conte ntions  as  follow s :

—  Th e  prote s t of th e  de cis ion to aw ard cluste r 7 noncom pe titive ly is
untim e ly rais e d s ince  th e  CBD notice  of th e  inte nde d aw ard w as  publis h e d in
July, 19 9 6.10

—  Th e  contracting office r is  afforde d discre tion in th e  de te rm ination w h e n
to m ak e  a noncom pe titive  aw ard; such  a de te rm ination w ill be  uph e ld if it
h as  a re asonable  or rational bas is  (citing cas e s ).

Th e  noncom pe titive  aw ard is  justifie d by Ne w  Bre e d’s  e xclus ive
e xpe rie nce  in th e  ope ration of a M TESC.  Ne w  Bre e d is  th e  only
q ualifie d source  and be caus e  aw ard to Ne w  Bre e d is  oth e rw is e  in th e
be s t inte re s t of th e  Postal Se rvice .11

—  Th e  tim e  allow e d for th e  s ubm is s ion of pre q ualification inform ation w as
sufficie nt.  O nly Rive r City, of th e  fifty-s eve n com panie s  w h ich  re ce ive d th e
s e cond pre q ualification solicitation, re q ue s te d a tim e  e xte ns ion.  Tw e nty-
tw o pre q ualification pack age s  w e re  re ce ive d.  H ad Rive r City subm itte d a

                                                       
9  Rive r City is  a sm all m inority-ow ne d bus ine s s .

10 Alth ough  th e  contracting office r state s  th at “th e  s ite s  of [th e ] Ne w  Bre e d noncom pe titive  aw ard
[w e re ] k now n,” s h e  doe s  not state  and th e  re cord doe s  not oth e rw is e  indicate  w h e n or h ow  th is
inform ation w as  disclos e d.

11 “New  Bre e d w ill be  e xclude d from  th e  initial com pe tition for th e  s ix . . . com pe titive  cluste rs .”
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late  proposal, it w ould h ave  be e n cons ide re d in accordance  w ith  Pub. 41
4.2.3.d.12

—  Th e  de cis ion to e s tablis h  th e  cluste rs  w as  re asone d.  A contracting
age ncy m ay consolidate  its  re q uire m e nts  for s e rvice , rath e r th an procure
th e m  s ite -by-s ite  (citing cas e s ).

Th e  Postal Se rvice  de cide d to locate  its  MTESCs  w h e re  its  20 Bulk
M ail Ce nte rs  w e re , w ith  an additional ce nte r in Long Island.  Th is
m e ant th e re  w ould be  21 ce nte rs  in addition to Gre e nsboro.
Aw arding m ultiple  contracts  inste ad of a s ingle  contract re duce d ris k ,
w h ile  aw arding m ore  th an one  ce nte r pe r contractor w ould provide
e conom y of scale  be ne fits  and re duce  contract adm inistration costs .
Since  cluste rs  of uniform  s ize  w e re  de s ire d,13 cons ide ration w as
lim ite d to cluste rs  of 3 or 7 (th e  available  factors  of 21); in a trade -off
be tw e e n th e  e ffe ct on com pe tition and e as e  of contract
adm inistration, cluste rs  of th re e  w e re  s e e n to offe r “th e  m axim um
pote ntial for participation and distribution of ris k .”

Th e  s ix cluste rs’ configurations  w e re  de te rm ine d “by an ite rative
proce s s .”  “Ge ograph ic dispe rsal” avoids  grouping cluste rs  in th e
sam e  are a to re duce  local im pact if a cluste r ope rator w e re  to fail.
H ow e ve r, an atte m pt w as  m ade  to re duce  distance  be tw e e n] s ite s  “to
re duce  [contractors’] anticipate d trave l e xpe ns e s .”  “M ost initial
be ne fit” w as dete rm ine d bas e d on factors  including cost, e xisting
proce s s ing capability, e xisting le as e s , and oth e r factors .  Cluste rs
w e re  groupe d so th at at le ast tw o Postal Se rvice  are as  w e re
re pre s e nte d in e ach  cluste r.14

Noncom pe titive  cluste r 7 w as  d e s igne d diffe re ntly.  Its  s ite s  w ith
large  volum e s  of M TE w ould s e rve  as  a “te s t be d” to provide  “re al-

                                                       
12  Th at s e ction provide s , in relevant part, th at “[i]t is  norm ally in th e  inte re s t of th e  Postal Se rvice
to cons ide r a late  proposal w h e n doing so w ould not caus e  a delay in th e  evaluation proce s s  . . . or
th e  proposal offe rs  a s ignificant . . . be ne fit.”

13 A uniform  cluste r s ize  w as  adopte d to “be s t provide  th e  ne tw ork  w ith  th e  ability to absorb th e
los s  of capacity if a cluste r or s ite  w e re  to be com e  non-functional.”  “Th e  w ork load of e ach  cluste r
w as  a s e parate  but relate d is s ue .”

14 Spe cific staffing inform ation conce rning individual cluste rs  w as  provide d for in cam e ra revie w ,
s ince  prospe ctive  offe rors  could us e  th at inform ation “to calculate  th e  e xpe cte d pricing.”  Five  of
th e  s ix com pe titive  cluste rs  are  w ith in 75%  of th e  s ize  of th e  large s t com pe titive  cluste r; th e
sm alle st cluste r is  about 50%  of th e  s ize  of th at large s t cluste r.
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tim e  validation” of th e  ne tw ork  conce pt; th e ir locations  offe r “w ide -
are a cove rage ” at startup and w ill provide  back up to th e  oth e r ce nte rs
as  th e y com e  on line .  H aving th is  cluste r pe rform  all m ailbag re pair
w ill “h om oge nize ” th e  re m ainde r of th e  ne tw ork  and re duce  th e ir
diffe re nt type s  of w ork .

—  Th e  M TESCs  w ill not re place  all M TE w are h ous e s , so th at sm all bus ine s s
w are h ous e  ope rators  w ill still h ave  bus ine s s  opportunitie s; sm all bus ine s s e s
w e re  initially include d am ong th e  pre q ualifie d source s , and one  w h ich  w as
h as  tak e n e xce ption to th e  prote s te r’s  claim s .

Th e  coalition and Ne w  Bre e d subm itte d com m e nts  on th e  contracting office r’s  and
e ach  oth e rs’ subm is s ions  and participate d in prote s t confe re nce s .  Th e ir
subm is s ions , re s tating pre vious  as s e rtions  and m ak ing additional points .  Th e
follow ing sum m ary is  tak e n from  th e s e  partie s’ various  subm is s ions :

Ne w  Bre e d:

—  Th e  m e m be rs  of th e  coalition w h ich  h ave  be e n pre q ualifie d lack  standing
to prote s t on th e ir ow n be h alf, and cannot prote s t on be h alf of a th ird party.
To th e  e xte nt th at th e s e  prote s te rs  are  obje cting to th e  te rm s  of th e  future
M TESC solicitations , th e ir prote s ts  are  pre m ature .

—  Th e  prote s t of th e  cluste ring of th e  ce nte rs  is  untim e ly s ince  th at cluste r
w as disclos e d in th e  M ay, 19 9 6, CBD notice  for th e  first pre q ualification
re q ue s t.

—  Th e  coalition’s  obje ctions  to th e  m anne r in w h ich  th e  cluste rs  w e re
e s tablis h e d fail to s h ow  th at th e  de cis ion to e s tablis h  th e m  w as  an abus e  of
th e  contracting office r’s  re asone d discre tion.  Its  obje ctions  are  m e re
disagre e m e nt w ith  th e  contracting office r’s dete rm inations , insufficie nt to
ove rcom e  th e m .  Th e  num be r of offe rors  obtaine d th rough  th e  tw o rounds
of pre q ualification is  am ple  to obtain th e  “ade q uate  com pe tition” re q uire d by
postal procure m e nt re gulations .

—  Th e  prote s te r’s  as sum ption th at th e  be caus e  th e y are  curre ntly ope rating
M TE w are h ous e s  th e y ne ce s s arily can ope rate  M TESCs  m ore  e conom ically
th an oth e r offe rors  is  flaw e d and unsupporte d.  Contrary to th e  coalition’s
im pre s s ions , ope ration of an M TESC diffe rs  from  th e  ope ration of an M TE
w are h ous e; th e y diffe r substantially in staffing (an M TESC re q uire s  m ore
w ork e rs , and diffe re nt s k ills); ph ys ical plant (an M TESC re q uire s  m ore
loading dock s  to accom m odate  gre ate r truck  volum e s ); and e q uipm e nt
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(supporting th e  M TESC re pair ope ration).  “Th us , contrary to prote s te r’s
sugge s tions , th e  [tw o type s  of] facilitie s  are  not inte rch ange able  . . . .”

—  Th e  prote s t of th e  noncom pe titive  aw ard is  untim e ly for th e  re ason cite d
by th e  contacting office r, s ince  DDD’s  prote s t s h ow s  th at it could h ave
be e n rais e d w ith in te n days  of th e  19 9 6 CBD notice .  PM  3.6.4.d.

—  Th at th e  CBD notice  w as  ph ras e d in te rm s  of th e  Postal Se rvice ’s
“anticipation” of a noncom pe titive  aw ard did not pre lude  prote s t; CBD
notice s  are  fre q ue ntly e xpre s s e d in te rm s  of inte nt,15 but such  notice s  are
sufficie nt to place  offe rors  on notice  of a noncom pe titive  aw ard, citing
South e aste rn Te ch nologie s , Inc., Com p. Ge n. D e c, B-275636, M arch  10,
19 9 7, 9 7-1 CPD ¶  9 6.

—  Alte rnative ly, tim e line s s  s h ould h ave  be e n m e asure d from  th e  re ce ipt of
th e  July 31 pre q ualification pack age , w h e n th e  prote s te rs  h ad re ason to
k now  th at cluste r 7 h ad be e n re m ove d from  cons ide ration for com pe titive
aw ard.  Th e  m atte r w as  not pre s e nte d in th e  prote s ts  to th e  contracting
office r.  Inste ad, th e  prote s te rs  delaye d ras ing th e  is s ue  until th e ir prote s ts
to th e  Ge ne ral Couns el, ne ith e r of w h ich  w as  file d w ith in to days  afte r th e
bas is  of th e  prote s t w as  k now n.  (Purch . M an. 3.6.4.d.)

—  Ne w  Bre e d is  uniq ue ly q ualifie d to ope rate  cluste r 7 by re ason of its
ope ration of th e  Gre e nsboro M TESC and its  pe rform ance  of “th e  h ost of
uniq ue  functions  ide ntifie d for M TESC contractors .”  Accordingly, “th e
Postal Se rvice  re asonably and rationally de te rm ine d th at only Ne w  Bre e d
[could e xe cute ] th e  rapid start-up . . . de m ande d [for cluste r 7].”

—  Th e  conte ntion th at th e  de cis ion to aw ard cluste r 7 noncom pe titive ly to
Ne w  Bre e d h as  becom e  s tale  by th e  pas sage  of tim e  s ince  th e  CBD notice
w as  publis h e d is  incorre ct.  Th e  Postal Se rvice  h as  b e en proce e ding
de libe rate ly to aw ard contract to Ne w  Bre e d; de lays h ave  be e n due  to
e ve nts be yond th e  partie s  control.  Ne w  Bre e d h as  h ad substantive  contacts
w ith  th e  Postal Se rvice  from  January 19 9 6 to th e  pre s e nt, h as  h e lpe d
de ve lop M TESC state m e nt of w ork , facility de s igns , and training
re q uire m e nts .  Any de lays in th e  proce s s  of th e  aw ard s ince  th e  notice  of
th e  inte nt to aw ard noncom pe titive ly do not affe ct th e  justifications  for th at
de cis ion or its  validity.

Th e  coalition:
                                                       
15 Fe de ral Acq uis ition Re gulation (FAR) 5.207(c)(2)(xiv) and (e )(3) spe ak  in te rm s  of th e  ”inte nde d
source” and “inte nde d [sole  s ource ] aw ard[].”
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—  Th e  prote s t of th e  propos e d noncom pe titive  aw ard is  tim e ly, s ince  th e
July, 19 9 6, CBD notice  w as  not a de te rm ination to m ak e  s uch  an aw ard,
but only an anticipatory announce m e nt of an aw ard w h ich  h ad not ye t
occurre d, and th e  contracting office r dism is s e d as  “pre m ature ” a prote s t
file d conte m porane ously w ith  th e  notice .  Th e  om is s ion of cluste r 7 from  th e
pre q ualification pack age  is  not e vide nce  th at it w as  re s e rve d for aw ard to
Ne w  Bre e d.

—  Th e  cluste ring sch e m e  is  irrational:

Th e  ope ration of Gre e nsboro as  an inde pe nde nt s ite  e s tablis h e s  th at
ce nte rs  ne e d not be  cluste re d.

Cluste ring “discourage s” sm all bus ine s s  participation in contradiction
to Pub. 41 10.1.1 a and 10.1.2.1, and M I AS-710-89 -3;

Single  ce nte rs  can be  le s s  costly be caus e  curre nt w are h ous e
ope rators  h ave  e xisting re s ource s; contrary to th e  contracting
office r’s  vie w , e conom ie s  of scale  w ill not re s ult if ge ograph ically
dispe rs e d s ite s  m uch  be  offe re d.

Th e  contracting office r h as  not e xplaine d w h y uniform  s izing of
cluste rs  is  ne ce s s ary, and cluste rs  of uniform  s ize  do not e nh ance  a
contractor’s  absorbing oth e r nonfunctioning ce nte rs  or cluste rs .

Be caus e  m ultiple  aw ards  are  allow e d, th e  s am e  contractor m igh t be
ope rating th e  cluste r adjace nt to a nonfunctioning cluste r.

Th e  M TESC ope rating contractor h as  no say in th e  dis tribution of
M TE, w h ich  is  d ete rm ine d by th e  Postal Se rvice , so th e re  is  no be ne fit
in cluste rs  spanning postal are as .

Th e  contracting office r h as  not e xplaine d h ow  stagge re d startup
justifie s  cluste rs , s ince  any sch e m e  could h ave  s tagge re d starts .

—  O ffe rors  s h ould h ave  be e n allow e d 30 days  to re s pond to th e  re q ue s t for
pre q ualification.  O ffe rors  w e re  give n 40 days  on th e  first pre q ualification;
and Pub. 41 4.2.2. b. conte m plate s  at le ast 30 days .

—  Th e  noncom pe titive  aw ard to Ne w  Bre e d is  unjustifie d:

Any R& D  for th e  M TESC program  h as  alre ady be e n done  unde r th e
Gre e nsboro contract; it is  oblige d to m ak e  th is  e xpe rtis e  available  to
oth e r M TESC ope rators; th e  conte ntion th at only Ne w  Bre e d can
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ope rate  cluste r 7 prove s  too m uch , s ince  if true , only Ne w  Bre e d
could ope rate  th e  oth e r cluste rs , too.

Th e  s ize  of cluste r 7 doe s  not justify th e  aw ard, s ince  oth e r ce nte rs  in
oth e r cluste rs  e xce e d cluste r 7’s  ce nte rs  in various  re s pe cts .16

D ISCUSSIO N

Alth ough  th e  prote s te rs  h ave  pre s e nte d th e ir conce rns  at som e  le ngth , only th re e
is s ue s  re q uire  discus s ion h e re :  th e  cluste ring of th e  M TESCs , th e  re s e rvation of
cluste r 7 for noncom pe titive  aw ard, and th e  contracting office r’s  failure  to e xte nd
th e  tim e  available  for subm is s ion of pre q ualification state m e nts .

Contrary to th e  s ugge s tions  of th e  contracting office r and Ne w  Bre e d, th e  various
aspe cts  of th e s e  prote s ts  are  tim e ly rais e d.  Th e  initial prote s ts  to th e  contracting
office r w e re  prote s ts  against th e  te rm s  of th e  re q ue s t for pre q ualification; th os e
prote s ts  w e re  s ubm itte d to th e  contracting office r prior to th e  tim e  th at th e
pre q ualification state m e nts  w e re  due , and th us  w e re  tim e ly unde r Purch . M an.
3.6.4.b.17

Th e  re m aining is s ue  is  th e  ch alle nge  to th e  noncom pe titive  aw ard of cluste r 7 to
Ne w  Bre e d.  W h ile  th e  July 3, 19 9 6, CBD notice  disclos e d th e  inte ntion to aw ard
a cluste r to Ne w  Bre e d, it faile d to ide ntify w h ich  cluste r w as  inte nde d for aw ard.
Accordingly, th at notice  did not provide  th e  inform ation on w h ich  a prote s t against
th e  noncom pe titive  aw ard of cluste r 7 w as  “k now n or s h ould h ave  be e n k now n.”
Th e  e arlie s t th at it appe ars  from  th is  re cord th at th e  Postal Se rvice  did not inte nd
to aw ard cluste r 7 com pe titive ly w as  upon th e  is s uance  of th e  s e cond re q ue s t for
pre q ualification, in w h ich  th at cluste r w as  om itte d from  th e  list of cluste rs  for
w h ich  pre q ualification w as  available .  Th at une xplaine d om is s ion le ad th e
coalition’s  couns el to spe culate  on th e  caus e .  (Se e  footnote  3, s upra.)  Alth ough
th e  contracting office r’s  re s pons e  to th e  initial prote s t s h e d no ligh t on th e  is s ue , it
appare ntly occas ione d couns el’s  furth e r inq uiry or as sum ption th at a
noncom pe titive  aw ard w as  th e  caus e .  In th e  abs e nce  of any e arlie r e xpre s s ion of
th e  Postal Se rvice ’s  inte nt to aw ard cluste r 7 to Ne w  Bre e d, w e  find th at prote s t
tim e ly.

                                                       
16 For e xam ple , Cincinnati w ill h ave  m ore  trays, containe rs , and containe r re pairs  th an any cluste r 7
s ite; San Francisco w ill h ave  m ore  pallets , and M e m ph is  w ill h ave  m ore  m ailbags  th an all but th e
Ch icago.

17 Contrary to Ne w  Bre e d’s  sugge s tion, th e  fact th at som e  of prote s te d te rm s  w e re  th e  s am e  as
th os e  of th e  first pre q ualification re q ue s t is  not relevant to th e  is s ue  of tim eline s s .  [cite??]
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Since  th e  appropriate ne s s  of cluste ring of M TESCs  into groups  of th re e  also
affe cts  th e  is s ue  of th e  appropriate ne s s  of th e  noncom pe titive  aw ard, it m e rits
discus s ion ne xt.

Th e  coalition cite s  cas e s  s uch  as  Pacific North w e s t Be ll Te le ph one  Com pany;
M ountain State s  Te le ph one  Com pany, Com p. Ge n. D e c. B-227850, O ctobe r 21,
19 9 7, 9 7-2 CPD ¶  379 , w h ich  are  to th e  e ffe ct th at age ncy solicitations  w h ich  are
re s trictive  of com pe tition be caus e  th e y consolidate  re q uire m e nts  (re fe rre d to as
th e  total pack age  approach ) m ay not be  justifie d unle s s  th e y are  ne ce s s ary to
satisfy th e  age ncy’s  m inim um  ne e ds .  Th os e  de cis ions , h ow e ve r, aris e  unde r th e
19 84 Com pe tition in Contracting Act (CICA, 41 U.S.C. §  253(a)(2)), unde r w h ich
gove rnm e nt age ncy solicitations  m ust pe rm it “full and ope n com pe tition.”  CICA
doe s  not apply to th e  s olicitations  of th e  U.S. Postal Se rvice , Pacific Be ll, P.S.
Prote s t No. 9 0-51, D e ce m be r 21, 19 9 0, and th e  Postal Se rvice  h as  adopte d a
diffe re nt standard of “ade q uate  com pe tition” for its  purch as e s .  Pub. 41 1.7.2.a.18

Th e  de te rm ination of th e  gove rnm e nt's  m inim um  ne e ds , th e  m e th od of
accom m odating th e m  and th e  te ch nical judgm e nts  upon w h ich  th os e
de te rm inations  are  bas ed are  prim arily th e  re spons ibility of th e
contracting officials w h o are  m ost fam iliar w ith  th e  conditions  unde r
w h ich  th e  s upplie s  and s e rvice s  h ave  be e n us e d in th e  past and w ill be
us ed in th e  future .  Ge ne rally, w h e n a spe cification h as  been ch allenge d
as unduly re strictive  of com pe tition, it is  incum be nt upon th e  procuring
age ncy to e stablis h  prim a facie  support for its  conte ntion th at th e
re strictions  it im pos e s  are  re asonably relate d to its  ne e ds .  But once  th e
age ncy e stablis h e s  th is  support, th e  burde n is  th e n on th e  prote ste r to
s h ow  th at th e  re q uire m e nts  com plaine d of are  clearly unre asonable .

Th is  office  w ill not substitute  its  judgm e nt for th at of th e  te ch nical
pe rsonnel abs ent fraud, pre judice , or arbitrary and capricious  action.

                                                       
18 It state s :

Purch as e s  m ust be  m ade  on th e  bas is  of ade q uate  com pe tition w h e neve r pos s ible .
Adequate  com pe tition m e ans  th e  s olicitation and participation of a sufficie nt num be r
of capable  s ource s  to e nsure  th at th e  re q uire d q uality and q uantity of goods  and
s e rvice s  is  obtaine d w h e n ne e de d, and th at th e  price s  is  fair and re asonable .

Th at th e  prote s te rs  are  s m all or m inority bus ine s s e s  is  not m ate rial to th e ir conte ntion th at th e
cluste ring of th e  ce nte rs  pre clude s  ade q uate  com pe tition. "Th e  policie s  s e t out in Se ction 10.1 of
[Pub. 41] are  m e ant to e ncourage  th e  participation of sm all and m inority-ow ne d bus ine s s e s , but
th e y do not s e t forth  e nforce able  re q uire m e nts  w h ich  com pel postal procure m e nt e m ploye e s  to tak e
any particular procure m e nt action."  CO R, Inc., P.S. Prote s t No. 9 0-16, June  22, 19 9 0.
M anage m e nt Instruction AS-710-89 -3 is  an inte rnal dire ctive  bas e d on Pub. 41 10.1.  It e s tablis h e s
no additional e nforce able  re q uire m e nts .
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Pacific Be ll, supra (citations , footnote s , and inte rnal q uotations  om itte d).  Accord,
Ch icago City-W ide  Colle ge , Com p. Ge n. D e c. B-212274, January 4, 19 84, 84-1
CPD ¶  51 (applying “cle arly unre asonable ” standard to “total pack age ”
procure m e nt in pre -CICA conte xt).

W h e n a prote ste r allege s  th at a solicitation is  unduly re strictive  of
com pe tition . . . th e  prote ste r m ust pre s e nt an e xtre m e ly h igh  level of
proof to s h ow  th at th os e  re strictions  are  clearly unre asonable .

***

[Th e  prote ste r] h as  argue d stre nuously th at th e  Postal Se rvice  s h ould
pre fe r its  products becaus e  th e y offe r m ore  de s irable  te ch nology and
fe ature s , or be caus e  th e  Postal Se rvice  re ally doe s  not ne e d eve ry
fe ature  include d in th e  spe cifications .  By th e m s e lve s , such  ch allenge s  to
th e  judgm e nt of th e  age ncy's  te ch nical pe rsonnel do not prove  th at
spe cifications  are  unduly re strictive  be caus e  [th e  prote ste r] h as  not
proven th at th e  Postal Se rvice 's  pre fe re nce s  are  unre asonable . Th e
re q uiring age ncy h as broad discre tion to obtain w h at it pre fe rs  as  long as
th e re  is  sufficie nt com pe tition.

Inte rle af, Inc., P.S. Prote st No. 9 4-15, August 4, 19 9 4. (citations , inte rior q uotations ,
and footnote s  om itte d).   H e re , th e  prote s te rs , lik e  Inte rle af, h ave  labore d
stre nuously to e s tablis h  th at th e  de cis ion to cluste r th e  ce nte rs  and th e  bas e s  on
w h ich  th e  cluste rs  w e re  e s tablis h e d are  cle arly unre asonable , but th e y h ave  not
satisfie d th at burde n of proof.

As  discus s e d above , th e  cluste rs  w e re  e s tablis h e d to allow  th e  Postal Se rvice  to
adm iniste r fe w e r contracts  th an th e re  w e re  ce nte rs .  Cluste rs  of th re e  ce nte rs
w e re  ch os e n as  allow ing re asonable  com pe tition.  Th at th e  cluste rs  could be
groupe d in q uantitie s  of th re e  w as , as  th e  coalition note s , a fortuitous
cons e q ue nce  of th e  fact th at th e re  w e re  tw e nty-one  cluste rs , it w as  not
unre asonable  for th e  Postal Se rvice  to tak e  advantage  of th at cons e q ue nce .

M uch  of th e  prote s te r’s disagre e m e nt w ith  th e  conce pt of cluste ring re s ts  on th e ir
as s e rtion th at th e  Postal Se rvice  w ould be ne fit from  aw arding an individual
contract for e ach  ce nte r be caus e  s m all bus ine s s e s  lik e  th e  prote s te rs  could offe r
facilitie s  bas e d on th e ir e xisting w are h ous e s  e conom ically.  Th at pre m is e  h as  b e en
s e riously ch alle nge d on th is  re cord by Ne w  Bre e d, w h ich  note s  th e  s ubstantial
diffe re nce s  be tw e e n th e  ch aracte ristics  of M TESCs  and M TE w are h ous e s .  In vie w
of th at ch alle nge , w e  cannot conclude  th at th e  prote s te rs’ conte ntions  e s tablis h
th e  unre asonable ne s s  of th e  de cis ion to cluste r th e  M TESCs .
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Th e  as s ignm e nt of ce nte rs  to spe cific cluste rs  w as  accom plis h e d by th e
application of tw o diffe re nt standards .  O ne  s tandard re late d to cluste r 7, w h ich
w as  to be  aw arde d on a diffe re nt bas is  th an th e  oth e r s ix cluste rs , to w h ich  th e
s e cond standard applie d.  It w as  not inh e re ntly unre asonable  to tre at th re e  of th e
large s t facilitie s  diffe re ntly from  th e  re m ainde r.19  w h e re  th at cluste r w as  to be  first
activate d and ope rate d.  Sim ilarly, it w as  not unre asonable  to us e  factors  re lating
to th e  ge ograph ic and oth e r ch aracte ristics  of th e  re m aining ce nte rs  in as s igning
th e m  to cluste rs .

[W ]h e th e r a noncom pe titive  purch as e  is  justifiable  de pe nds  on th e
circum stance s  and bas is  for its  us e .  W h ile  subje ct to clos e  scrutiny,
noncom pe titive  purch as e s  w ill be  uph eld if th e re  is  a rational bas is  for
th e m .

W e  be gin w ith  th e  propos ition th at [noncom pe titive ] aw ards  are  not
favore d.  Th e y w ill be  scrutinize d clos ely and uph eld only if th e y h ave  a
re asonable  bas is .

Th e  contracting office r's dete rm ination th at th e  Postal Se rvice 's
m inim um  actual ne e ds  w ill only be  m e t by a noncom pe titive  procure m e nt
w ill be  give n substantial w e igh t, but it m ust be  bas ed on a factual
pre dicate  supporting th e  re asonablene s s  of th e  de cis ion.  O nce  th e
contracting office r h as  enunciate d a factual pre dicate  for h is
de te rm ination, th e  burde n s h ifts  to th e  prote ste r to prove  th at th e
de te rm ination is  unre asonable; it m ust produce  probative  evide nce  or
data to substantiate  its  as s ertions .  M e re  disagre e m e nt w ith  th e  age ncy's
grounds  for th e  sole -source  procure m e nt is  not a sufficie nt s h ow ing for
th is  Office  to find th e  age ncy's  conclus ions  unre asonable .

Rock w e ll Inte rnational Corporation, P.S. Prote s t No. 9 6-16, O ctobe r 25, 19 9 6
(citations  and inte rnal q uotations  om itte d).

Th e  justification for th e  noncom pe titive  aw ard re cite s  Ne w  Bre e d’s  uniq ue
e xpe rie nce  aris ing out of its  deve lopm e nt of m e th ods  and proce dure s  in its
ope ration of th e  Gre e nsboro facility.  W h ile  th e  prote s te rs  conte nd th at th e y
pos s e s s  re late d e xpe rie nce  aris ing out of th e ir w are h ous ing e xpe rie nce , as  note d
above  th e  re cord re fle cts  s ignificant diffe re nce s  be tw e e n th e  re s pons ibilitie s

                                                       
19  Sim ilarly, it is  not ne ce s s arily unre asonable  th at cluste r 7 doe s  not com pris e  th e  th re e  large s t
ce nte rs  in absolute  te rm s .  In te rm s  of staffing four of th e  five  large s t ce nte rs  are  clos ely rank e d in
s ize , and th e  ce nte rs  s ele cte d afford th e  ge ograph ic dispe rsal w h ich  th e  contracting office r h as
ide ntifie d as  im portant.  Since  th e  ce nte rs  w e re  m e asure d in te rm s  of ove rall staffing, th at oth e r
ce nte rs  m ay e xce e d th e  one s  s ele cte d in te rm s  of individual re pair ite m s , e tc., is  not s ignificant.
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as sociate d w ith  th e  ope ration of an M TESC and an M TE w are h ous e .  Th os e
diffe re nce s  are  s ufficie nt to support th e  contracting office r’s dete rm ination.20

Th e re  re m ains  th e  is s ue  of th e  contracting office r’s  failure  to e xte nd th e  tim e  for
th e  s ubm is s ion of q ualification state m e nts  w h e n re q ue s te d to do so.  Pub. 41
offe rs  no spe cific guidance  on th e  tim ing of th e  s ubm is s ion of pre q ualification
re q ue s ts .  W h ile  it provide s  ge ne rally at le ast 30 days  for re s pons e s  to solicitations
(4.2.2.b), a re q ue s t for pre q ualification s h ould be  le s s  de m anding to re s pond to
th an a solicitation.  It involve s  only th e  e xpre s s ion of inte re s t and th e
docum e ntation of e xisting capability, and doe s  not re q uire  th e  pre paration of e ith e r
a te ch nical or a pricing proposal.  Accordingly, th e  25 days  provide d to re s pond to
th e  pre q ualification re q ue s t do not appe ar unre asonable  in th e  first instance .21

Th e re afte r, Rive r City re q ue ste d additional tim e  to m ak e  its  subm is s ion be caus e  of th e
Unite d Parcel Se rvice  strik e .  W h e th e r to e xte nd th e  tim e  in w h ich  supplie rs  m ay m ak e
th e ir subm is s ions  is  a m atte r w ith in th e  contracting office r’s discre tion.  W e  revie w  it
from  th e  Postal Se rvice’s vie w point, tak ing into account such  factors  as  th e  ade q uacy
of th e  com pe tition and w h e th e r th e  re cord disclos e s  any delibe rate  atte m pt to e xclude
a particular participant.  Earth  Manage m e nt Inc., P.S. Prote st No. 9 5-45 D ece m be r 22,
19 9 5 (discus s ing com parable  standard of Ge ne ral Accounting Office  in non-CICA
cas e s).

In th e  instant cas e , th e  contracting office r’s decis ion w as  re asonable , s ince  a
substantial num be r of prospe ctive  offe rors  w e re  able  to m ak e  tim e ly subm is s ions ,
including Rive r City its elf.

W e  h ave  cons ide re d all of th e  conte ntions  rais e d by th e  prote s te rs  in support of
th e ir pos itions  on th e  th re e  is s ue s  w h ich  th e  prote s t pre s e nts .  None  of th os e
conte ntions  pre clude s  th e  contracting office r’s  actions  w h ich  are  th e  s ubje ct of
th e  prote s te rs’ com plaints .  Th e  prote s ts  are  de nie d.

W illiam  J. Jone s
Se nior Couns el
Contract Prote s ts  and Policie s
                                                       
20 Th e  coalition’s  as s e rtion th at Ne w  Bre e d’s  e xpe rie nce  “prove s  too m uch ,” s ince  it could be  us e d
to support a broade r aw ard th an th e  contracting office r is  ch os e n is  not pe rsuas ive; rath e r, th e
re cord re flects  th e  lim itation of th e  noncom pe titive  s ele ction so as  to allow  com pe titive  s ele ction of
th e  re m aining M TESCs .

21 Th at th e  first pre q ualification re q ue s t allow e d sligh tly longe r for re s pons e  doe s  not e s tablis h  th at
a s im ilar pe riod w as  re q uire d h e re .
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